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‘rhe JAG Journal is published by the Office of the 
Judge Advocate General of the Navy as an informal 
rorum for legal matters of current interest to the naval 
The objective of the JAG Journal is to ac- 
quaint naval personnel with matters related to military 
law and to bring to notice recent developments in this 
field. 
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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





PREVIOUS CONVICTIONS—in presenting evidence 
of previous conviction by summary court-martial, 
proof that a law specialist has approved the previ- 
ous conviction is insufficient to establish finality of 
review. 

® Accused was convicted by special court-mar- 
tial of an offense for which the maximum 
punishment, in the absence of competent evi- 
dence of two or more previous convictions, was 
confinement at hard labor for one month and 
forfeiture of two-thirds pay for the same period. 
After evidence of two previous convictions was 
introduced, the court-martial imposed a punish- 
ment which included a bad-conduct discharge. 
This sentence was authorized under Section B, 
paragraph 127c, Manual for Courts-Martial, 
only if the evidence of previous convictions was 
admissible. f 

Prosecution Exhibit 1, an extract from the 
accused’s service record showed his conviction 
by summary court-martial. The action of the 
convening authority was noted thereon, but in 
place of an approval of the officer exercising 
general court-martial jurisdiction, there was 
shown an approval by the law specialist. 

In United States v. Engle, 3 USCMA 41, 11 
CMR 41, the Court held that the provisions of 
the Manual, together with those of the Naval 
Supplement, require that the officer exercising 
general court-martial jurisdiction take action 
on a record of trial by summary court-martial 
and that his action be entered in accused’s serv- 
ice record. In Engle, the absence of an entry 
in the accused’s service record indicating that 
the officer exercising general court-martial 
jurisdiction had acted was held to be affirmative 
evidence that review of the case had not become 
final after completion of review. 


(Continued on page 15) 
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TRIAL COUNSEL'S PREPARATION AND TACTICS 


MAJOR JAMES A. TURLEY, USMCR 


“The result of my professional experience 
is that he who thoroughly understands his 
case, and the law applicable to it, will always 
have the attention of the judges, and this is 
all the influence which the most eminent ad- 
vocate can ever have in our courts.” Nicholas 
Hill. 





URING THE NORMAL COURSE of review 
and appeal work the Appellate Government 
Counsel Branch in the Office of the Judge Advo- 
cate General of the Navy is charged with the 
mission of representing the Government on ap- 
peals by the convicted accused from the findings 
and sentences of courts-martial. In the pursuit 
of that mission, errors committed at the trial 
level are constantly confronted. These errors 
repeat themselves much too frequently; often 
they are grounded in lack of pre-trial prepara- 
tion and in poor courtroom presentation. 

The secret, if any, in the successful presenta- 
tion of either side of any case is a thorough 
understanding of the facts in the case and the 
applicable law. Probably there is no such thing 
as a “brilliant attorney.” To the courtroom 
observer, the advocate sometimes called the 
“brilliant attorney” appears to be the very seat 
of wisdom, guile and strategy in the ease and 
accuracy with which he moves. What the ob- 
server sees is the end result; it is no more 
amazing than an experienced typist doing a 
hundred words a minute. It is merely a matter 
of practice, practice, and more practice. The 
successful presentation of cases before courts- 
martial is exactly the same thing: work, work, 
and more work. Work, until you are thoroughly 
familiar with every facet of the case; work, 
until you know every twist of the law on a given 
point; its exceptions and differentiations, its 
applicability and inapplicability. Work, to 
blend your knowledge of the law and the facts 
so that you will be thoroughly familiar with 
your case from every approach. On the day of 
trial, the observer will call you a “brilliant at- 
torney,” your opponent will refer to your suc- 
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cess as “luck,” but the court will know that 
you were “prepared.” 

For every case which passes through the Ap- 
pellate Government Counsel Branch, there are 
assignments of errors which appellate defense 
counsel contends were committed below. The 
accused at this level seeks to take advantage of 
these errors to obtain a reversal, a rehearing, 
or a mitigation of the sentence. These errors 
have been committed below by trial counsel, the 
law officer, the president of a special court- 
martial, or a court member. The trial counsel 
is largely responsible for these errors by inade- 
quate preparation and careless presentation of 
the Government case. With a little care most of 
the trial errors committed can be avoided. 
Where care is used, boards of review may find 
error but not ordinarily of a sufficiently prejudi- 
cial nature to warrant a reversal. 

The most important phase of any case is the 
preparation. The trial, its review and appeal 
will directly reflect the care or lack of it that 
went into the development of the case. When 
charges are first delivered to trial counsel, the 
case must, of necessity, be reviewed to deter- 
mine what is charged; whether the evidence 
disclosed by the pretrial investigation or pre- 
liminary inquiry support the charge; and, 
whether it appears that the evidence will be 
sufficient to obtain and support findings of 
guilty. There is a world of difference between 
a recommendation for trial and a conviction. 
In many instances trial counsel will be con- 
fronted with a situation where the evidence 
presented to him on which to prosecute will be 
inadequate to make out a prima facie case. In 
that case he must do some investigating and leg 
work himself to make up the discrepancy. 
Should trial counsel feel there is sufficient evi- 
dence to proceed, then he must commence build- 
ing his case. If he honestly feels that the evi- 
dence is insufficient to maintain a conviction he 
should immediately advise the convening au- 
thority and make a recommendation that the 
case be dropped. Should the convening author- 
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ity, despite the advice of the prosecutor, con- 
sider that the case should proceed to trial, trial 
counsel must proceed with meticulous care be- 
cause borderline cases will always be carefully 
examined by all concerned. It is well to remem- 
ber that a case cannot be made out by inadmis- 
sible evidence; stated another way, if a case 
cannot be made out by legal evidence, it cannot 
be made out at all. 

After examining all the papers delivered to 
him relating to the case, trial counsel must con- 
sider whether the available information estab- 
lishes all of the elements of the offense charged— 
whether it is sufficient to make out a prima facie 
case. Regardless of his conclusions on this 
point, however, trial counsel must proceed by 
interviewing all persons related to the case in 
order that he can determine whether informa- 
tion which they may have will aid the court in 
the disposition of the case. In the old days of 
the circuit-riding lawyer, the first time he would 
see his client or the witnesses was when he rode 
into town and left his horse in the shed behind 
the courthouse. It was then that he would go 
over the testimony to be given. This was known 
as “horseshedding the witness.” Cases were 
won or lost on the basis of this informal briefing 
just prior to trial. And so in courts-martial— 
you must “horseshed” your witnesses. In inter- 
viewing (or “horseshedding”’) a witness, never 
be content with a mere statement. Call the wit- 
ness in and question him closely. Cross-examine 
him; try to find every hole in his story. Better 
to be disappointed in the seclusion of your office 
than to have the whole case drop out from under 
you in court. Know your witness as a person; 
know how much pressure he will stand on direct 
and cross-examination. Know his temperament 
for you may have to rescue him from a bad 

situation. Sense his limitations, his vocabu- 
lary—let these guide the framing of your ques- 
tions. Above all, work on his story. Have the 
witnesses write out their stories. In some cases, 
perhaps, have their statements witnessed, and 
in the event of a complaining witness a state- 
ment made under oath may be advisable. Such 
a statement can be of untold value at trial in 
event the witness’ recollection needs a bit of 
jogging. 

Some witnesses in a mistaken sense of as- 
sistance will imagine more than actually oc- 
curred or try to go beyond actual happenings 
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by imagining things. Nothing could be less 
helpful. Your opponent will catch him up and 
run him ragged. His story will be discredited 
and your case placed in jeopardy. Hold your 
witness straight to the line. Do not let him 
deviate, for to be convincing, the story must 
be direct and to the point. Too, if a witness is 
a nervous or furtive type do not use him unless 
driven to it for he may damage the case by his 
bad appearance and the impression he creates. 

Every witness should be primed for the not 
unusual defense question, “Did the trial counsel 
discuss this case with you? What did he tell 
you to do?” Trial counsel’s relationship with 
the witness must have been such that the wit- 
ness can fire right back, “Yes, the trial counsel 
did discuss the case with me and he told me to 
stick to the facts and tell the truth.” This sort 
of answer will put an end to a lot of badgering 
of a witness before it begins. 

A last word of caution. In the searching of 
witnesses before trial, be considerate in your 
tactics. The guilty are to be aiscovered but not 
by reprehensible means. Should a doubt arise 
as to the method of prevailing upon a witness, 
do not proceed further until you have discussed 
the situation with another attorney, if available, 
or with your legal officer. There is a thumb 
rule in the field of Legal Ethics and it applies 
here, “When in doubt have nothing to do with 
ig 

Such careful pretrial interviews and pretrial 
preparation were not possible by the old circuit 
rider. But as did he, you must “horseshed” 
your witnesses before you put them on the 
stand. You must know in advance the answer 
to every question you ask. 

In many cases, a visit to the scene of the 
occurrence is as important to thorough pretrial 
preparation as the interviewing of witnesses. 
If the scene of the occurrence is or may become 
important in the case, become thoroughly fa- 
miliar with it. Take photographs for the pur- 
pose of illustration and, if necessary, obtain 
“blow-ups” for use at trial. It is surprising how 
much time and how many pages of trial record 
can be wasted attempting to get a description 
across to the court. Difficulties of this nature 
can often be eased or avoided by the use of 
photographic evidence. 

Never consider that interviewing the wit- 
nesses disclosed by the pretrial papers completes 
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your own personal “investigation” of the case. 
Trial counsel must always be ready to search for 
additional witnesses and to unearth additional 
evidence. Witnesses or documents considered 
unimportant by a pretrial investigating officer 
may often be relevant and material, indeed 
essential, to a full presentation of the Govern- 
ment’s case. 

Trial counsel must also make provision for 
the entry into evidence of certain documents, 
such as, official records, entries made in the 
course of business, and confessions to mention 
afew. In the event that documentary evidence 
is to be employed, it must be properly intro- 
duced. Normally the official documents used at 
a special court-martial are the health, service 
and pay records of the accused. In most in- 
stances you, as trial counsel, will be the custo- 
dian of the documents; if not, the personnel, 
medical and disbursing officers are available as 
witnesses. 

Should the occasion arise where a public rec- 
ord is necessary it may be obtained by making 
a demand upon the custodian of the record to 
produce it at trial. This may require a sub- 
poena. The form provided in the Manual, Ap- 
pendix 17, should be filled out, and at insert “11” 
the name of the document or a description of 
what is demanded should appear. When com- 
pleted, it must be served personally on the wit- 
ness. Both document and custodian are usually 
necessary ; however, if you obtain an “exempli- 
fied copy,” one that has been certified, signed 
and sealed by the custodian, the document alone 
will suffice. 

Do not slight documentary evidence. If it 
seems that it is a relatively small matter, bring 
it in anyway; on a dark path any light is wel- 
come; further, little matters have a way of 
becoming tremendously important. Where you 
take precautions and have your legal arsenal 
filled you may well avoid an embarrassing mis- 
carriage of justice. 

Preparation for trial does not end with the 
interviewing of witnesses, evaluation of oral 
and documentary evidence and a visit to the 
scene. Contingencies other than those relating 
to the presentation of evidentiary facts must 
be anticipated. No matter how simple the case, 
questions of law are always involved. Unless 
you are thoroughly familiar with all the points 

of law which may be raised during the trial, 
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you must research them in advance. This, of 
course, can be done only by reference to all 
available legal materials including the reported 
decisions of the Court of Military Appeals and 
boards of review published in “Court-Martial 
Reports.” A handy tool which may more read- 
ily be available is the “Digest of Opinions,” 
more commonly called “Dig Ops.” When ex- 
amining a reported decision study the entire 
opinion, if available, and consider it in the light 
of its own facts. Try to determine the “hold- 
ing’ of the case—the point of law which the 
Court or board of review was required to decide 
in disposing of the case. Not until you have 
considered a decision in this manner can there 
be competent evaluation of the impact of the 
decision upon the case which you are about to 
bring to trial. Only after you have become 
thoroughly familiar with all available legal ma- 
terials in point, can you say you are ready to 
proceed to trial. A word of caution. ‘“Head- 
note” law is dangerous. Headnotes are the 
short paragraphs preceding each case. They 
purport to crystallize the holdings of the case 
but it is far safer to read the case in its en- 
tirety. Leave nothing to chance. You are both 
Quartermaster and General in this campaign 
and should you run out of steam, you have only 
yourself to blame. 

After having collected all available evidence 
and studying the law applicable to the case, trial 
counsel’s next chore is to plan its presentation. 
Keep it simple. Keep it clear. Keep it orderly. 
Don’t try to be the “great mouthpiece,” the 
“Daniel come to judgment;” just be a “story 
teller,” a “narrator,” unfolding a tale before 
a group totally unfamiliar with the facts. To 
this end, prepare a trial brief. The model brief 
suggested in the May 1950 issue of the JAG 
Journal at page 14 is a good example. Not all 
cases need a trial brief, for example, a simple 
unauthorized absence case; nor do all trial 
counsel need briefs for more complicated cases. 
The matter of the preparation of the trial brief 
is personal. 

Should you determine that the court members 
would be assisted by an opening statement, the 
trial brief should include at least an outline of 
the points which the Government will show on 
trial. An opening statement is not necessary or 
even advisable in every case. Obviously no pur- 
pose would be served by an opening statement 
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by trial counsel in a case involving a routine un- 
authorized absence which trial counsel expects 
to establish by the documentary evidence ordi- 
narily contained in the service record book. It 
is in complicated cases that opening statements 
are beneficial and advisable. The facts in such 
a case usually must be established by several 
witnesses, none of whom has personal knowl- 
edge of the entire sequence of events sought to 
be proved. In a sense, the testimony of each 
witness is like a piece in a jigsaw puzzle—it pre- 
sents no picture at all until other pieces are laid 
beside it. In such cases, it is quite easy for 
court members to fail to recognize the particu- 
lar part of the picture laid down by the first 
witness—or the second, or the third. If, by 
means of an opening statement, trial counsel has 
informed the court members of the general pic- 
ture to be expected, then the importance of the 
testimony of these witnesses is much more likely 
to be received in its proper perspective. 

A word of caution, though, about opening 
statements. An opening statement should be 
unassailably fair and must be made in good 
faith. It must never be made a means to get 
before the court members evidence which coun- 
sel knows or has good reason to believe will be 
rejected as inadmissible. It should be limited 
to a summary of the relevant events which trial 
counsel expects to establish by the evidence 
which he will present. 

In the next portion of the trial brief, list the 
authorities you have studied, certainly all that 
are or may become important in thecase. These 
will usually include the articles of the Code 
covering the offenses involved, paragraphs from 
the Manual for Courts-Martial pertaining to the 
offense involved, pertinent decisions published 
in Court-Martial Reports, and authorities set- 
ting out the elements of the offense or offenses 
involved. These are not to be just flung in, 
they are to be used where and when the situation 
dictates. In military language, the list of au- 
thorities is your mobile reserve. 

Next list your witnesses and indicate the 
facts to which each will testify, the various 
elements of the offenses which will be estab- 
lished by each witness. Follow this list closely 
on trial and use it as a check-off list. The wit- 
nesses should be listed in the trial brief in the 
order in which you plan to present them and 
should be presented in the order of their effec- 
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tiveness. In your evaluation of the witness’ 
effectiveness, the following points should be con- 
sidered: (1) the ability of the witness to relate 
a clear, direct story covering the greatest num- 
ber of points or elements of the crime to be 
proved; (2) the appearance of the witness, con- 
sidering physical strength, appearance, voice 
and mannerisms; and, (3) the friendliness of 
the witness to the case. 

You should next cross-list your witness-fact 
list so that each fact will be testified to by as 
many witnesses as possible but do not overprove 
or belabor minor points. The first witness will 
ordinarily tell the major portion of the story 
but each witness thereafter should testify to as 
many essential facts as he is able. 

In the presentation of any case, trial counsel 

must realize that the triers of the facts (the 
members of the court) are not acquainted with 
any of the facts. Ina relatively short time they 
must become so familiar with the facts and cir- 
cumstances that they may render an accurate 
and impartial judgment. Trial counsel must 
assist them. Think of the members of the 
court-martial as observing a blank blackboard. 
Your first witness is the chalk applied to that 
clean board. That first mark, stark white 
against the dead black, stands out. It will be 
remembered, possibly the only clearly remem- 
bered evidence at the trial. As other marks are 
placed on the board it becomes a hopeless tangle. 
Good evidence or testimony advanced during 
the later stages of the trial to have any real 
effect must be of shattering force. Like wiping 
a wet cloth over the cluttered blackboard oblit- 
erating all of the former testimony. This sort 
of trial is usually seen in the theater or on tele- 
vision. The star witness comes out of seclusion 
at the most dramatic moment and in a few short 
sentences destroys all of the false tales and jus- 
tice is triumphant. This rarely happens in real 
life. Such an important witness should be put 
on first unless there is a very definite reason for 
holding such a witness in reserve. As a gen- 
eral rule, use your best witness first. 

Plan the testimony so that it will unfold in a 
normal manner. The normal, and usually the 
best, method is chronological. Keep times, days, 
and dates clear remembering that witness rec- 
ollect occurrences and times, such as morning, 
noon, evening, and night, better than dates and 
clock times. Plan your questions accordingly. 





JAG JOURNAL 














Each element of the crime to be proved 
should be “pointed up”, a few short, crisp, sim- 
ple questions calling for brief, clear, and positive 
answers should be used. These the court will 
remember. Long involved questions and 
answers tend to confuse. 

Although pretrial preparation and planning 
is a factor in the presentation of any case which 
can hardly be overrated, certainly it cannot be 
said to be the only factor. Equally important is 
the conduct of the case in the trial court. Ap- 
pendix 8 of the Manual provides an excellent 
trial guide. Close adherence to its procedure 
will do much to prevent error from occurring. 
It should be noted at this point, however, that 
the procedure in the trial guide has perhaps 
been at least a contributing cause of error in the 
presentation of evidence of previous convictions. 
See JAG Journal, March 1954, page 5. 

It goes without saying that in other than 
strictly procedural matters, the proceedings in 
notwotrialsarethesame. There are, however, 
a number of problems common to most if not all 
trials which, if dealt with unwisely, can be the 
source of much trouble. One of the causes of 
trouble grows out of counsel’s becoming too in- 
terested in the case. Both sides become per- 
sonal, this results in bad tempers and an ill-tried 
case. Personalities have no place in the court- 
room. Remember that trial brief you prepared, 
now is the time to use it. Once the trial is under- 
way you as trial counsel are in the spotlight, 
you represent the Government and must do so to 
the best of your ability. Treat the case and the 
court with dignity and respect. Do not under 
any circumstance allow your personal reaction 
to the accused or the merits of the case to affect 
your conduct of the trial. The Government you 
represent is interested primarily in justice not 
convictions. On trial you as the trial counsel 
will act as prime mover. You must approach 
the court with respect. Should a friend be sit- 
ting, do not crowd him, he will resent it. Too, 
make up your mind in advance that you will not 
wrangle with the defense counsel. Only address 
the court, if you must speak to your opponent do 
so through the court. 

When you question witnesses follow your trial 
brief, check off each point covered. Ask your 
questions clearly and audibly. Have the re- 
corder put into the record a description of any 
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motions made by the witness to illustrate his 
testimony, such as, “witness moved his hands, 
palms inward, fingers together, in a horizontal 
plane like an accordian player.” If this is done, 
the reviewer of the record will know just what 
the witness did. 

Let the witness testify. The difficulty with 
leading questions is that they hurt your case. 
The witness depends on his examiner for the 
answer and must be helped. This indicates very 
poor preparation. The device is obvious to the 
court and to the defense. When the time comes 
for cross-examination the witness will falter 
and with him your case. The court too will 
cross-examine to get at the truth. This oc- 
curred just recently. Individual defense coun- 
sel, a very skilful attorney, adroitly manipu- 
lated a witness on cross-examination with 
leading questions, which was completely proper. 
He confused the issue and clouded the whole 
of the witness’ testimony. The court realized 
what had been done and proceded to examine 
the witness. The confusion vanished, the whole 
story came out and all of the tricky cross-exami- 
nation went for naught. When a witness has 
been properly prepared there is no need for 
leading questions. 

On cross-examination be very careful. One 
of the biggest problems is to know when not to 
cross-examine. You have a hostile witness on 
the stand and you do not know what he is going 
to say. The safest thing is to question only 
when you know you can destroy the adverse 
testimony, or show by later testimony that the 
witness is lying, or discredit the witness. If 
your adversary has led the witness you can 
press him on his testimony and find how much 
is really the witness’ testimony. If the witness 
appeared uncertain or weak on a point you may 
pursue that line of questioning. If he falters 
drive at that point. Once you have a witness 
contradicting himself or admitting uncertainty. 
stop or try one last question, “You just aren’t 
sure, are you?” 

Unless you are certain that you can pull apart 
other portions of the hostile witness’ testimony 
do not proceed. You have created doubt, you 
have shown uncertainty in the witness’ mind. 
Care must be a watch word for you can very 
easily win your opponent’s case for him by an 
ill considered cross-examination. Lest the 


above be misconstrued, a word of explanation. 
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It is never the purpose of the trial counsel to 
suppress evidence or to cover up glaring weak- 
nesses in the Government’s case merely to engi- 
neer a conviction. The primary purpose behind 
any trial is to get at the truth of the matter. 
If the facts indicate that the accused is innocent, 
he will be acquitted. However, the mission of 
the trial counsel is to represent the Government 
during the trial to the best of his ability and to 
present the Government’s case in its best light. 
This presentation will not permit him to take 
an untoward or unfair advantage of the accused. 
Do not go blasting in in “great mouthpiece” 
fashion to destroy the defense case on the 
strength of your mental abilities alone. A leap 
in the dark is strictly a desperation maneuver. 
Great trial lawyers who have a reputation for 
devastating cross-examination, didn’t obtain it 
by haphazard questioning. They planned every 
step of the campaign. They knew what they 
were doing. If on cross-examination you ask a 
question, have a purpose and a plan in mind. 
Should the answer be favorable you will know 
what to ask next, should it be damaging you 
will be ready to change your approach and mini- 
mize the loss. If you attack a witness, you must 
be able to destroy him; your attack must be sus- 
tained. If you fail the witness stands as a tower 
of strength and truth. Therefore do not cross- 
examine unless you have a very definite end in 
mind and know exactly how to achieve that end. 
Elliott, in his book, “The Work Of The Advo- 
cate,” well said: 
“Cunning is not always wisdom, and a course indic- 
ative of an effort to obtain an unfair advantage, 


where the witness is free from fault, will almost 
invariably work evil to him who pursues it.” 


Objections are another source of difficulty. 
Remember that counsel who constantly objects 
may prove he is alert but he will also annoy the 
court. The normal reaction to continual objec- 
tion is that the thing objected to is very impor- 
tant, so important that the objector’s case might 
well be wrecked if it comes in for consideration. 
The court then imagines that some vital infor- 
mation is being denied it by “smart shyster 
tactics.” When you object then, do so only for 
a very good reason and be prepared to back up 
your position with law. Should the court rule 
against you after a full argument on the law 
concerning the point in question, and a consid- 
eration of the briefs, accept that ruling and do 








not refer to it again. If you must, simply say, 
“T renew my objection to this line of questioning 
for the reasons I have already stated.” Then 
sit down and remain quiet. 

Irrelevant and immaterial questions cannot 
hurt your case, therefore use care in your objec- 
tions. The danger in this type of question lies 
in the fact that the court might be induced to 
decide an issue that is not before it, and the 
original issue goes abegging. When your ad- 
versary begins to use this type of question do 
not object immediately—try to determine just 
what his plan is and where he is leading the 
court. When you object advise the court that 
you see no harm in the question but that there is 
a definite danger that your opponent is straying 
too far from the questions which bear directly 
on the issue of the accused’s guilt or innocence. 

The expert witness is a specialized weapon. 
Make sure you qualify him. Even if the defense 
concedes he is an expert have him state fully 
his qualifications; it will serve to impress the 
court. With the expert goes the hypothetical 
question. The hypothetical question requires 
all of your skill. It must be framed so that all 
of the pertinent facts are contained, as well as 
worded in such a manner that the court and the 
witness will be able to follow and understand. 
This is no simple task. You will do well to 
consult with your witness; he is the expert and 
will be able to give you advice in the deft fram- 
ing of the question’s text. Where the expert 
witness and the hypothetical question are to be 
used it is best to have all of the facts and cir- 
cumstances already before the court. It is of 
course permissible to ask the question subject 
to connection later. This is extremely danger- 
ous for several reasons, the most important 
being that should you be unable to connect for 
any reason the testimony received subject to 
connection is stricken. It will appear to the 
court that you indulged in a shabby, transparent 
attempt to get otherwise inadmissible evidence 

before the court. Such a turn of events will not 
help you or your cause. 

One of the primary sources of error is the 
rulings of the presidents of special courts- 
martial on interlocutory matters, i. e., motions 
and objections made during the trial, and at 
the close of trial when giving instructions to 
the court. The officers sitting as presidents of 

special courts-martial are in effect trial judges; 
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they are under a definite handicap by little or no 
judicial training. To be sure some may be 
lawyers, few if any former judges, and here a 
relatively untrained man is placed on the bench. 
As any judge will tell you, his first year on the 
bench was a nightmare. He was continually 
saved from making horrible errors by an ex- 
perienced old law clerk, usually a hold over from 
the former judge. Further, the civilian judge 
has his research man and assistant to help him 
in reaching decisions. He learns rapidly to 
“reserve decision,” “to take the matter under 
advisement,” and direct counsel to submit briefs 
on the point under discussion. This gives the 
civil judge a breather and a chance to review 
the law. In the system of courts-martial we 
havea similar problem. Both counsel are sworn 
to do their duty and that includes assisting the 
court in arriving at a just verdict. When a 
difficult point of law arises, request time to pre- 
pare a brief. If the objection you take, or the 
motion you make is serious enough to warrant 
mentioning, it certainly warrants a thorough 
preparation of the law on that point. To that 
end, request an adjournment or recess. The 
president, and many law officers too, will wel- 
come the opportunity to do a little research. 

The foregoing is but a very brief outline of 
what one appeal lawyer believes will assist the 
trial counsel in reducing the number of errors 
committed. An example of an error that could 
have been avoided occurred in the case of United 
States v. Wilson, decided March 12, 1954, 4 
USCMA 3, 15 CMR 3. This case involved a 
situation where the trial counsel of a general 
court-martial, to prove a case of desertion and 
escape from confinement, relied upon but one 
service record entry; a corrected morning re- 





port made seventeen and a half months after 
the escape and absence occurred. The trial 
counsel then rested. Defense counsel rested not 
having lifted a finger. The accused was found 
guilty. An Army board of review affirmed and 
the Court of Military Appeals on its review 
affirmed with reluctance. The Court discussed - 
the law of the case then turned on the trial 
counsel after first commenting that the allied 
papers indicated that other evidence existed that 
could have been introduced. Said the Court at 
page 7: 

“Thus, prior to trial there had been disclosed the 
existence of available documentary evidence which 
beyond peradventure would have sustained the find- 
ings returned by the court in this case. But it was 
not utilized by trial counsel below. Why? Was it 
because he was downright slipshod in the preparation 
of his case, or was it because he was operating under 
a ground rule, based on administrative considerations, 
and requiring a precipitous handling of cases on 
minimai evidence?” 

The Court continued in this vein saying that 
the entire review and expense involved was due 
only to the fact that the trial counsel had not 
done a lawyer-like job. The Court stated at 
page 8: 

“In other words, wholly unnecessary expense to the 
Government in both time and money would have been 
avoided had trial counsel here done his job in a lawyer- 
like manner.” 

Errors on trial will never be totally eliminated 
but they can be reduced. The technicalities 
which annoy every one when observed in their 
true light are merely, doing something that 
should not have been done or not doing some- 
thing that should have been done. 

To avoid trial error prepare your case thor- 
oughly, your common sense will do the rest. 
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RECENT DECISIONS OF THE 






COMPTROLLER GENERAL » 





Reservist Disabled As Result Of Disease Incurred 
Prior To Release From Active Duty But Not Evident 
Until After Release—A Naval Reserve officer who 
was paralyzed by poliomyelitis after release 
from active duty in excess of thirty days, but 
who was medically determined to have con- 
tracted the disease prior to such release, may 
be considered as having suffered a disability 
while employed on active duty. 

A reservist entitled under Public Law 108, 
81st Congress to active duty pay and allowances 
because of a disability suffered while employed 
on active duty in excess of thirty days may 
properly be considered a member entitled to 
receive basic pay within the meaning of sub- 
section 402 (a) of the Career Compensation Act 
of 1949, and thus entitled to disability retired or 
severance pay. CompGen Decision B-116906, 
February 8, 1954. 


Effective Date Of Travel Orders—The effective date 
of an order which directs a permanent change 
of duty station and which authorizes leave en 
route in addition to proceed and travel time is 
determined by adding to the date of detachment, 
the proceed time and the authorized delay, so 
that an officer who was married subsequent to 
the expiration of the authorized delay en route 
but prior to the expiration of the “proceed 
time”’ is entitled to reimbursement of travel ex- 
penses for defendant wife. CompGen Decision 
B-118552, April 15, 1954. 


Officer In De Facto Status, Performance Of Duty 
Under Erroneous Appointment—Reserve Officer 
who erroneously served on active duty in higher 
grade under color of authority and without 
knowledge, either actual or constructive, of the 
fact that he had been ordered to such active duty 
in a grade higher than actually held by him as 
a reserve commissioned officer, is entitled to 
retain the pay and allowance received in good 
faith for service in that capacity. CompGen 
Decision B-119193, April 16, 1954. 
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Prepared by the Pay and Allowances Branch 
Office of the Judge Advocate General 


Reservist Injured While Traveling Incident To Re- 
porting For Temporary Active Duty—Pursuant to 
a Defense Department inquiry, the Comptroller 
General has advised that the General Account- 
ing Office will follow the decision rendered by 
the Court of Claims in Adams v. United States, 
February 2, 1954, which held that under Public 
Law 108, 81st Congress, a Naval Reserve officer 
ordered to temporary duty for purpose of taking 
physical examination incident to assignment to 
active duty, who was injured while traveling to 
temporary active duty station, is entitled to 
active duty pay and allowances during period 
of disability resulting from such injury. 

The Comptroller General further advised that 
claims for disability retirement pay incident to 
injury or disease incurred after September 30, 
1949, will be determined under the provisions 
of section 402 of the Career Compensation Act 
of 1949, subsections (a) and (b) of which re- 
quire the Secretary to make the necessary dis- 
ability retirement determinations while the 
member is entitled to receive basic pay. Accord- 
ingly, he suggested that if any case should arise 
involving disability retirement proceedings and 
a claim for disability retirement pay incident to 
disability incurred between September 30, 1949. 
and the present, during travel to or from active 
duty or active duty training, it be submitted to 
the General Accounting Office for advance deci- 
sion. Comp-Gen Decision B-119765, May 14, 
1954. 

Note: Prior to this decision, the Comptroller General 
had held: (1) that a distinction existed between being 
“employed” in active service and being engaged in 
“authorized travel” to or from active service; and 
(2) that reservists were entitled to the benefits ex- 
tended by Public Law 108 only if the death or disabil- 
ity occurred during the period of “employment” in 
active service as distinguished from the period during 
which the “authorized travel’ to or from active service 
was performed. Some of the previous decisions of 
the Comptroller General were discussed in “Disabled 


Reservists, Statutory Benefits Reviewed,” JAG Jour- 
nal, February 1953, p. 3. Those decisions having in 
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effect been reversed, the cited article is now in error 

insofar as it is inconsistent with the decision digested 

above. 
Reimbursement For Hire Of Special Conveyances— 
A member who is ‘required to perform official 
travel to a place not served by common carriers 
under circumstances not permitting transporta- 
tion by Government vehicle, and who is author- 
ized by proper orders to hire a special convey- 
ance (taxicab, rented car, airplane, etc.) to per- 
form such travel, may be reimbursed under the 
Joint Travel Regulations. CompGen Decision 
B-119144, May 20, 1954. 


Refund Of Reenlistment Bonus Upon Failure To 
Complete Enlistment—The Act of October 26, 
1951 requires the refund of that part of a reen- 
listment bonus bearing the same relationship to 
the total bonus as the unexpired part of such 
enlistment bears to the total enlistment period 
for which the bonus was paid, in the event the 
enlisted member voluntarily or as a result of his 
own misconduct fails to complete the term of 
enlistment. Periods of “time lost” by a member 
due to unauthorized absence, confinement as the 
result of conviction by court-martial, confine- 
ment while awaiting trial and disposition of 
case, if convicted, or arrest and confinement by 
civil authorities, are required to be added to 
the otherwise normal date of expiration of an 
enlistment in determining the “unexpired part 
of such enlistment” in computing the amount of 
reenlistment bonus to be refunded in such cases. 
CompGen Decision B—118089, April 23, 1954. 


Interest On Savings Deposits, Suspension Of While 
In Desertion Status—Accrual of interest on mili- 
tary savings deposits is suspended during pe- 
riods that. enlisted depositor is in a desertion 


status. The six-month accrual period for the 
computation of interest is computed by adding 
the active duty performed prior to commence- 
ment to duty performed subsequent to termina- 
tion of desertion status. 

The termination date for the running of in- 
terest on military savings deposits where the 
enlisted depositor is confined pursuant to sen- 
tence of court-martial, or retained in the service 
pending completion of appellate review past 


-the normal date on which his term of enlistment 


would have expired, is the actual date of dis- 
charge, whether or not the enlisted man is 
restored to duty. An enlisted depositor whose 
service record is subsequently corrected to re- 
move a mark of desertion may be credited with 
interest retroactively to include the period of 
desertion involved. CompGen Decision 
B-119013, April 23, 1954. 


Validity Of Proxy Marriages With Respect To En- 
titlement To Quarters Allowance—Proxy mar- 
riages are recognized by the General Account- 
ing Office if contracted in a jurisdiction where 
it appears affirmatively that such marriages are 
authorized by statute or have been held valid 
by judicial decision, or if contracted in a juris- 
diction where it appears affirmatively that 
common-law marriage is recognized and proxy 
marriages are neither prohibited by statute nor 
held invalid by judicial decision. 

Marital status determinations under the De- 
pendents Assistance Act of 1950, as amended, 
may be-made in accordance with an adminis- 
trative regulation which provides that the 
validity of a proxy marriage shall be deter- 
mined according to the law of the place where 
the parties resided at the time of the marriage. 
CompGen Decision B-118505, April 12, 1954. 
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FORFEITURE OF PAY OR ALLOWANCES 


LT DAVID R. LEWIS, USNR 


OO OFTEN MILITARY COURTS, operating 

within the framework of the Uniform Code 
of Military Justice, hue to the fine and intricate 
points of law involved in reaching a just and 
proper finding in the case before them only to 
seemingly disregard the principles for adjudg- 
ing proper and legal forfeitures. It is felt that 
a review of the pertinent Code and Manual pro- 
visions as interpreted by boards of review and 
the United States Court of Military Appeals 
may help courts-martial and reviewing authori- 
ties in the preparation and review of that por- 
tion of courts-martial sentences involving for- 
feitures of pay and allowances. This discus- 


sion is divided into three general phases: the 
regulatory restrictions on forfeitures ; the form 
and make-up of that part of the sentence related 
to forfeitures; and, the convening authority’s 
action with regard to the sentence of forfeitures. 

Based on the long established consideration 
that the lesser courts will consider relatively 


less serious offenses which in turn should carry 
with them lesser punishments, summary courts- 
martial may adjudge a maximum forfeiture of 
two-thirds of one month’s pay, whereas special 
courts-martial have more discretion and power 
and may adjudge forfeiture of up to two-thirds 
pay per month for a period of six months. Art. 
19,20, UCMJ. Even in general courts-martial 
there are restrictions upon the power to ad- 
judge forfeitures. When the accused is an en- 
listed person, a general court-martial may ad- 
judge forfeitures in excess of those permitted 
to a special court-martial only in the more se- 
rious cases—those which warrant and receive 
a sentence which also includes a punitive dis- 
charge. A general court-martial is not so lim- 
ited as to the amount of forfeiture it may 
adjudge against officers. Presumably based on 
the contention that an accused’s dependents 
should not suffer complete loss of their source 
of support for the accused’s wrongdoings unless 
his crime is of the most serious nature, for- 
feitures may not be applied to his allowances 
unless the crime is so serious that a punitive dis- 
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charge is adjudged. If a punitive discharge is 
adjudged by a general court-martial, the forfei- 
tures may extend to the accused’s total pay and 
allowances. Par. 127b,MCM,1951. 

Within the above broad jurisdictional bound- 
aries, the particular offense committed places 
an additional limitation on the amount of for- 
feiture which may be adjudged. In an effort to 
bring about a certain amount of uniformity in 
evaluating the seriousness of the various of- 
fenses against the Code, the President, in accord- 
ance with Article 56, promulgated the Table of 
Maximum Punishments, Section A, par. 127c, 
MCM,1951. This Table, except as suspended by 
Executive Order, prescribes the limitations on 
punishments for individual offenses beyond 
which sentences of forfeiture ordinarily may not 
extend. A problem, however, has always existed 
in both civil and military law as to how to deal 
with the habitual offender or “repeater”. With 
respect to this problem, a concept new to naval 
law was added by Section B, paragraph 127c.of 
the Manual. Upon proof of two or more previ- 
ous convictions, Section B specifically authorizes 
punishment for some offenses in addition to that 
authorized by the Table of Maximum Punish- 
ments. This additional punishment, depending 
upon the limitations on the power of the particu- 
lar type of court, may extend to a bad-conduct 
discharge, forfeiture of all pay and allowances, 
and confinement at hard labor for three months. 
The forfeitures imposed under this provision, 
however, may not extend over a period in excess 
of the period of confinement so adjudged. Ex- 
cept for this restriction, the Court of Military 
Appeals has held that the additional forfeitures 
which are imposed under Section B are divisible 
from the other punishments therein. United 
States v. Watkins, 2 USCMA 287, 8 CMR 87. 
For example, if a seaman is found guilty of strik- 
ing a petty officer while in the execution of his 
office, in violation of Article 91, UCMJ, the 
Table of Maximum Punishments permits a sen- 
tence of forfeiture of two-thirds pay per month 
for three months and confinement at hard labor 
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not to exceed three months. If proof is pre- 
sented of two previous convictions, a properly 
adjudged sentence may include a bad-conduct 
discharge (Section B) and forfeiture of two- 
thirds pay per month for three months (Sec- 
tion A), without necessarily including any 
confinement. 

Having described the broad limitations on 
forfeitures which may be adjudged by courts- 
martial, we turn to the form that the sentence 
adjudging the forfeitures should take; that is, 
the actual words spoken by the president when 
announcing the sentence in opencourt. Perhaps 
the basic tenet regarding the form of a sentence 
to forfeiture is to be found in paragraph 126h 
(1) of the Manual: “To be effective, any forfei- 
ture of pay must be adjudged in express terms.” 
Although only under unusual circumstances 
should confinement be adjudged against an en- 
listed person without an accompanying forfei- 
ture or fine, a sentence to confinement does not 
of itself automatically result in any fine or for- 
feiture of pay or allowances. This provision 
proved particularly troublesome to the Army 
courts-martial during the early days of the Code 
since their previous military law had contained 
provisions for automatic forfeitures when cer- 
tain other punishments were adjudged. Now, 
however, forfeitures may never be adjudged 
by implication. Even when the death penalty 
is adjudged, no forfeitures result unless ex- 
pressly included in the sentence. CM 362541, 
Washington, 11 CMR 388; CompGen Decision 
B-115577, November 2, 1953. 

In all cases where less than total forfeitures 
are adjudged, the forfeitures should be stated 
in dollars and cents, not in fractional parts of 
monthly pay as was done under the Articles for 
the Government of the Navy. Although appel- 
late reviewing bodies have upheld the legality 
of forfeitures stated in fractions of monthly pay, 
an unreasonable amount of difficulty has been 
caused by the alleged uncertainty of such ter- 
minology. See United States v. Gilgallon, 1 
USCMA 263, 2 CMR 170. This difficulty can 
be completely avoided by stating partial forfei- 
tures in dollars and cents and by careful adher- 
ence to the examples found in Appendix 13, 
Manual for Courts-Martial. 

Because of the requirement that partial for- 
feitures for enlisted persons are not to exceed 
two-thirds pay and are to be expressed in doilars 


AUGUST 1954 












and cents, the maximum allowable forefeitures 
in such cases must be computed. The basis for 
this computation may become slightly complex 
but it is, nevertheless, a purely mechanical 
problem. The amount of pay for computing 
the maximum authorized forfeiture is 
(1) basic pay graduated according to 
cumulative years of service (of the reduced 
grade, if the sentence includes reduction— 
whether unsuspended or suspended), plus 
(2) sea or foreign duty pay (if confine- 
ment is not adjudged—whether unsuspended 
or suspended), less 
(3) the monthly contribution, “Q” allot- 
ment, of an enlisted person to family allow- 
ance or BAQ (if a punitive discharge is not 
adjudged—whether unsuspended or sus- 
pended). See paragraph 126h (2), MCM, 

1951. 

A careful application of this formula will result 
in a sentence of partial forfeitures which will 
be within the authorized maximums. 

After the trial has been completed and the 
record is sent to the convening authority for 
review, he must approve only so much of the 
sentence as he finds correct and as he in his dis- 
cretion determines should be approved. Neither 
the convening authority nor any other officer 
is authorized to add to the punishment imposed 
by a court-martial, but he may mitigate the 
sentence in his discretion. In so doing, how- 
ever, he must approve a sentence that legally 
could have been adjudged by a court-martial. 
In an honest and sincere effort to mitigate an 
apparently harsh sentence, the convening au- 
thority has often made the sentence as a whole 
illegal by reducing one part of the sentence only. 
An example of this is mitigating a sentence in- 
cluding a bad-conduct discharge and partial for- 
feitures for ten months by disapproving the 
punitive discharge but leaving forfeitures in 
excess of six months intact. Similarly, it has 
been held that changing a forfeiture of $50 per 
month for two months to forfeiture of $20 per 
month for three months, though decreasing the 
monetary loss to the accused, is in effect increas- 
ing the punishment by extending the punish- 
ment over a longer period of time than that 
adjudged by the court. Also, an attempt by the 
convening authority to interpret a sentence 
which includes “confinement for three months 
and forfeiture of $90 for three months” by ap- 
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proving either “forfeiture of $30 per month 
for three months” or “forfeiture of $90 per 
month for three months” would be increasing 
the severity of the sentence and an illegal action. 
See NCM 107, Foster, 3 CMR 423 and NCM 181, 
Noel, 8 CMR 572. 

A policy limitation upon the action of the 
convening authority appears in cases in which 
the sentence imposed by the court-martial in- 
cludes a punitive discharge, confinement, and 
total forfeitures. Although a convening author- 
ity’s action in such a case in suspending the con- 
finement and punitive discharge and ordering 
the total forfeitures into execution would be 
legal, such action should not be taken as it would 
be contrary to the customs of the service to re- 
store the member to duty with total forfeitures 
in effect. Par. 88e (1), MCM, 1951; NCM 83, 
Smith, 2 CMR 615. If the convening authority 
considers it desirable to suspend the confine- 
ment and punitive discharge in such a case, he 
should remit a reasonable portion of the 
forfeitures. 

A much more confusing problem has been the 
distinction which has been made between the 
“application” and the “execution” of forfei- 
tures. Article 57 (a), UCMJ, provides that a 


forfeiture of pay or allowances may apply to 


pay or allowances becoming due on or after the 
date the sentence is approved by the convening 
authority if the sentence in addition includes 
confinement not suspended. Article 57 (c) pro- 
vides that all other sentences shall become ef- 
fective on the date ordered executed, and Article 
71 (c) provides that no sentence which includes, 
unsuspended, a punitive discharge, or confine- 
ment for one year or more shall be executed 
until affirmed by appellate review. The ques- 
tion which presents itself is, “What action may 
a convening authority take in relation to the 
‘application’ of forfeitures when he wishes to 
approve a sentence which includes forfeitures, 
confinement unsuspended, and an unsuspended 
punitive discharge or confinement for one year 
or more?” This question was first answered in- 
directly by a Navy board of review which con- 
sidered that such steps as are taken to comply 
with the convening authority’s action in or- 
dering the application of forfeitures in such a 
case was a matter of administration within the 
naval establishment and not a matter to be in- 
vestigated by the board, despite the fact that 
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the accused contended that he was being de- 
prived of his pay in exactly the same manner 
as if the forfeiture had been ordered executed 
in violation of Article 71 (c), supra. NCM 161, 
Whitson, 7 CMR 431. Subsequently, the Court 
of Military Appeals answered the problem by 
stating that although the forfeitures in such a 
sentence cannot be “executed” until appellate 
review is completed in conformance with Article 
71 (c), Article 57 (a) is expressly worded to 
permit an orderly and fair method of collecting 
the forfeitures by authorizing the “application” 
of the forfeitures to pay or allowances becoming 
due on or after the date of the convening author- 
ity’s approval. This procedure assures collect- 
ing the forfeitures when the time arrives to 
execute. United States v. Smith, 3 USCMA 336, 
12CMR 92. Thus, by a fine but clear distinction, 
the effective date of application of all approved 
forfeitures which are included in a sentence 
which also includes confinement unsuspended 
is the date that the convening authority ap- 
proves the sentence, unless he defers the appli- 
cation of the forfeitures to a later date. It is 
noted that those sentences which do not include, 
unsuspended, a punitive discharge or confine- 
ment for one year or more are normally ordered 
executed by the convening authority as of the 
date of his approval. So here also, the effective 
date of application of the forfeitures will be the 
date of the convening authority’s approval. In 
approving all sentences which include forfei- 
tures, special care should be taken by the con- 
vening authority to follow the forms of action 
found in Appendix 14c, MCM, 1951, which 
clearly indicate that forfeitures may apply at 
the earliest to pay or allowances becoming due 
on and after the date of his action. 

In summing up the limitations surrounding 
the adjudging of forfeitures and the subsequent 
action of effecting them, three basic check points 
are suggested, which, if followed, will help in 
avoiding many of the errors involving forfei- 
tures which have occurred since the inception of 
the Code: 

(a) In preparing the sentence in closed 
court examine the effect which the wording of 
the sentence will produce to determine if it 
will completely and without extraneous im- 
plications express the punishment intended. 

(b) When announcing the sentence in 
court or when acting upon the sentence dur- 
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ing the reviewing process follow the forms or 
examples found in Appendices 13 and 14, 
MCM, 1951, as closely as possible. 

(c) When higher authority mitigates any 








part of the sentence, determine if the forfei- 
tures to be imposed are correlated with the 
addition or absence of confinement, discharge, 
or reduction. 





DIGESTS ... 


‘Continued from page 2) 


In holding that the notation of the law spe- 
cialist’s approval in accused’s service record 
could not be substituted for the required nota- 
tion that the supervisory authority had acted, 
the Court stated: 


“That, however, is not a permissible substitute as 
the duty of the officer exercising general court-martial 
jurisdiction cannot be delegated to the law specialist. 
Furthermore, both must act and we cannot presume 
that the officer exercising general court-martial juris- 
diction has acted because the record establishes that 
the law specialist has performed his task.” 

Thus, within the principles enunciated in United 
States v. Engle, supra, the failure of Prosecu- 
tion Exhibit 1 to indicate that the supervisory 
authority had acted was affirmative evidence 
that the review of the previous conviction had 
not become final. Accordingly, Prosecution Ex- 
hibit 1 was inadmissible and the sentence ad- 
judged was illegal. United States v. McKnight, 
4 USCMA 190, 15 CMR 190. 


PRIVATE COMMUNICATIONS TO MEMBERS—pri- 
vate conversations between members and wit- 
nesses raise a rebuttable presumption of prejudice 
and the burden rests heavily upon the Government 
to establish, after notice to and hearing of the ac- 
cused, that no prejudice has resulted. 


® In atrial involving charges of utterance of 
checks followed by a dishonorable failure to 
maintain an account sufficient to cover them, a 
bank officer was called as a witness and through 


-him a copy of the accused’s bank statement was 


offered. The witness also testified regarding 
the manner in which checks are deposited and 
forwarded for collection. During a short trial 
recess, a conversation occurred between the 
witness and two court-martial members. Im- 
mediately upon reconvening, defense counsel 
challenged first one member and then the other. 
Each of the members testified concerning the 
substance of the conversation and neither of 
the challenges was sustained. 
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Upon consideration of this problem, the 
Court of Military Appeals, in an opinion written 
by Judge Brosman, held that private conversa- 
tions between court-martial members and wit- 
nesses raise a presumption of substantial 
prejudice to the accused but that the presump- 
tion is a rebuttable one with the burden resting 
heavily upon the Government to establish, after 
notice to and hearing of the accused, that no 
prejudice has resulted. The presumption of 
prejudice must be rebutted by a clear and posi- 
tive showing that the improper communication 
did not and could not operate in any way to in- 
fluence the decision. Applying this principle to 
the facts at hand, the Court determined that a 
clear and positive showing was made rebutting 
the presumption of prejudice insofar as some of 
the specifications were concerned but that the 
presumption was not rebutted as to the remain- 
ing specifications. Accordingly, the decision of 
the board of review which affirmed the findings 
was reversed in part. 

Judge Latimer concurred in Judge Brosman’s 
expression of the applicable law but was of the 
opinion that the evidence showed that the con- 
versation affected none of the findings. He 
concurred in the result, reversing a portion of 
the findings only in order to avoid a stalemate. 

Chief Judge Quinn dissented on the ground 
that the presumption of prejudice which was 
not overcome with respect to some of the speci- 
fications was error which infected the entire 
proceedings. United States v. Adamiak, 4 
USCMA 412, 15 CMR 412. 


INSTRUCTIONS—members are presumed to follow 
the instructions of the law officer that certain evi- 
dence is not to be considered upon the question of 
guilt or innocence; but, if the inadmissible evidence 
would probably make such a lasting impression 
that it could not be reasonably erased by proper 
instructions, then substantial prejudice exists. 


®@ The accused was convicted of one specifica- 
tion alleging the making of a false official state- 
ment in violation of Article 107 and of two speci- 
fications alleging larceny in violation of Article 
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121. After certain information had come 
to light indicating that the accused had taken 
military property to the residence of a Korean 
woman under suspicious circumstances, a com- 
plaint was lodged against him and he was di- 
rected to appear before an inspector general for 
questioning. After having been warned in ac- 
cordance with Article 31, the accused gave a 
number of answers denying facts which he be- 
lieved tended to connect him with the thefts. 
These denials, subsequently found by the court- 
martial to be false, were the basis of the specifi- 
cation alleging that he had made a false official 
statement. During the course of the question- 
ing, a written statement executed by the Korean 
woman was read to the accused. This state- 
ment asserted that the woman had lived with 
the accused for some five months and that he 
had supplied her with certain personal prop- 
erty which she listed in the statement, some of 
which was of a military character and of the 
ame type alleged in the larceny specifications. 
he denial of the accused that he had seen the 
named property on the woman’s premises was 
one of the bases for the specification alleging 
the false official statement. 
At the trial, while the inspector general was 
a witness, the woman’s statement was intro- 
duced in evidence not as evidence of the facts 
stated therein but “solely for the purpose of 
showing it was read to the accused.” The Court 
of Military Appeals, however, did not consider 
that it was necessary to read the woman’s state- 
ment in evidence for the stated purpose or any 
other purpose. The Court also found that her 
statement, with one exception, was immaterial 
and tended to degrade the accused and influence 
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the court-martial adversely toward him. 

The Court reaffirmed the principle that court- 
martial members are presumed to have followed 
the instructions of the law officer and limited 
their consideration of the document to the pur- 
pose stated. The Court pointed out, however, 
that a well-known exception to that principle 
is that “if the inadmissible evidence would. prob- 
ably make such a deep and lasting impression 
on the minds of the court-martial members, that” 
it could not be reasonably erased by an admohi- 
tion from the law officer, then accused has been 
prejudiced substantially.” In determining 
whether there was a fair risk that the court- 
martial members were swayed adversely to the 
accused notwithstanding ‘the instruction of 
the law officer, the Court considered the incom- 
petent evidence in the light most unfavorable 
to the accused. In a close factual case or in 
one in which the truthfulness or veracity of an 
accused would require assessment, evidence 
tending to degrade would undoubtedly require 
reversal but in the case under review the evi- 
dence of guilt on certain specifications was con- 
clusive and on the remaining ones it was com- 
pelling. From a comparison of the competent 
evidence before the court-martial and the find- 
ings returned by the court-martial, the Court 
concluded that there was no reasonable prob- 
ability that the statement had any measurable 
impact on the minds of the members. Accord- 
ingly, the decision of the board of review was 
affirmed. 

Chief Judge Quinn, believing that the error 
resulted in substantial prejudice to the rights 
of the accused, dissented. United States v. 
Brumfield, 4 USCMA 404, 15 CMR 404. 
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